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PHAN MO PAU

1. Tinh cép thiét cia dé tai

Vu bé bdi ciia ciia “ong trum” mang xa hoi Facebook vé viéc lam ro
ri thong tin c4 nhan ctia hon 50 tridu nguoi dung lam chin dong thi trudng
cong nghé, cac dir liéu ca nhan dugc thu thap va st dung cho muyc dich
thwong mai 1an chinh tri.' Khong nhing thé, nguoi ding cac chuong trinh
phan mém nhu Google hay Facebook trén cac thiét bi di dong thudong
xuyén phan nan vé cam giic nhu dang bi theo ddi, thu thap thong tin ca
nhan hang, thuong xuyén bi quiy rdi boi cic tin nhan hay thu ric quang
c40, hay c6 nhirng truong hop bi lira mat tién tir cdc ing dung tryuc tiép, v.v.
Ngoai ra, nguoi dung trong cac giao dich dién tir con thuong xuyén bi xam
pham vé quyén tai san khi cac giao dich lién quan dén tai san ao chwa dugc
phap lut nhiéu nudc cong nhan va bao vé.

Hang loat cac y tuong va giai phap vé phap 1y da dugc dit ra tuy
nhién giai phap nay van con nhiéu tranh cii boi nhiing dic tinh riéng biét
ctia giao dich mang chi phdi khong nhé dén tinh hidu qua ciia phéap luat,
dic biét 1a cac van dé vé can bang giira quyén cuia nha phat trién/chi s¢ hitu
phan mém va quyén ctia ngudi dung.

Van d& dic biét nghiém trong xuat phat tir cac hop dong cip quyén
ngudi ding cubi (End-user License Agreement — EULA), mot trong nhiing
loai hop dong dién tir phd bién nhat hién nay. Tan suét giao két cac EULA
ngay cang tang nhanh vi khi can str dung hodc tai cac chuong trinh bét ky,
ngudi dung déu phai dong y ky két cac hop dong nay théng qua viéc nhan

vao nit “Yes” hodc “Téi ddng y” trén giao dién man hinh® Vé&i muc do

! Théng tin dugc téng hop tir Trang béo dién tr BBC, web:
https://www.bbc.com/news/topics/c81zyn0888lt/facebook-cambridge-analytica-data-breach,
truy cép ngay 27/11/2018.

2 Xem thém tai cac nghién ciru cua Gamarello, Thomas, "The Evolving Doctrine of

Unconscionability in Modern Electronic Contracting". Law School Student Scholarshio,



phd bién nhu vay nhung cac quy dinh vé hop dong cap quyén ngudi ding
cubi lai chua 13 rang, ciing nhu chua c6 da cong cu dé diéu chinh viéc lam
dung ctia cdc nha cung cdp phan mém ddi voi ngudi dung, thong qua cac
diéu khoan hop ddng khong cong bang ma ngudi dung da dong y trude do.

D6 1a 1y do vi sao tac gia lya chon thuc hién dé tai “Bdo vé quyén
ciia ngwoi diung trong hop dong cip quyén ngwoi ditng cuéi” 1am dé tai
luan 4an tién si cia minh.

2. Muc tiéu nghién ciru

Nghién ctru nay nhim muc tiéu di tim ban chat cia EULA, giai quyét
cac van dé tic dong dén qua trinh giao két, thuc hién va giai quyét tranh
chap lién quan dén cac hgp dong dién tir néi chung va EULA noi riéng. Cu
thé, tac gia mudn lam rd cac tranh cdi xung quanh viéc xac dinh ban chét
ctia EULA dé c6 thé dua ra cach thirc ing xtr phi hop véi loai hgp dong
nay. Pong thoi, myc tiéu cudi ciing ctia van dé chinh 14 tim ra cc giai phap
phap 1y hiéu qua nhim muc tiéu dam bao nguyén tic tu do, binh dang va
bao vé bén yéu thé hon trong quan hé hop dong gitra mot bén 1a nguoi dung
va mot bén 1a nha cung cap chwong trinh phin mém trong EULA.

3. Pdi twgng nghién ciru va pham vi nghién ciru

3.1. Péi twgng nghién céu

Déi tugng nghién ciru ciia dé tai nghién ciru 1a hop dong cip quyén
ngudi dung cudi (EULA), nhitng quan diém, hoc thuyét cua phéap luat hop
dong, phap luat vé quyén tai san, phap luat vé thuong mai dién tir, va phap
luat bao vé nguoi tiéu dung cua Viét Nam va ciia mot s6 qudc gia trén thé
gi6i lién quan dén khai niém, phan loai, cac dic diém, tinh chat, cach thirc
xu ly cac EULA.

Vol. 647(2015) va Winn, Jane K. and Brian H. Bix, "Diverging Perspectives on Electronic
Contracting in the U.S. and EU". Cleveland State Law Review (Law Journals), Vol. 54, No.
(1), pp. 175-190, 2006.



Vé mat thuc tién, ddi tuong nghién ciru cua dé tai la thuc tién giao
két EULA va cach thic xir 1y clia cdc co quan tai phan lién quan dén giai
quyét tranh chip hop dong.

3.2. Pham vi nghién cu:

Vé ndi dung, pham vi ctia d& tai ma tac gia huéng dén sé chi dé cap
dén cac van dé nhu sau: Khai quat cic van dé 1y luan vé EULA 1am nén
tang di vao xac dinh, phén tich nhiing yéu td, nhitng co s ma ngudi nghién
ctru cho rang cé tac dung hd tro cho viée xac dinh ban chat cia EULA. Tac
gia cling nghién ciru dé dwa ra cac danh gia vé kha niang anh huong dén cac
quyén co ban cta ngudi tiéu dung xudt phat tir ban chat ciia EULA theo cac
nguyén tic chung ciia hoc thuyét luat hop dong. Cac van dé lién quan dén
tu phap qubc té va giai quyét tranh chap xuyén qudc gia s& khong duge dé
cap trong nghién ctu nay.

4. Ciu héi nghién ciu

Dé hoan thanh myc tiéu nghién ctru dit ra, tic gia xac dinh cau hoi
nghién ctru chinh cua luan an nay s& 1a: “Gidi phdp phdp Iy nao dé bio vé
dwoc quyén lgi ciia ngwoi ding trong giao két EULA?”. Tra 16i cau hoi
nghién clru trén, tac gid phan loai ndi dung trong pham vi nghién ctru va tu
dit ra ba cau hoi nghién ctru phy dé tim ra 10i giai dép, cu thé nhu sau:

(1) Ban chat cia hop dong cap quyén nguoi ding cuéi (EULA) la
gi?

(2) Nhitng riii ro ciia nguoi ding khi giao két cac EULA?

(3) Nhitng bién phdp qudn tri rii ro c6 thé dwoc dp dung dé bdo vé
quyén loi nguoi ding trong EULA?

5. Phwong phap nghién ciru

Tac gia sir dung nhitng phuong phéap nghién ctru sau trong luén an:

- Phuong phap nghién ctru 1y thuyét luat hoc (doctrial study

research).



- Phuong phéap nghién ctru lich st (historical research).

- Phuong phép nghién ctru so sanh (comparative research): Nghién
ctru lya chon mot sb cac quéc gia dién hinh, cu thé theo hé théng thong luat
¢6 My, Anh Qudc; hé thong luat thanh vin c6 Lién minh Chau Au, Phap,
Nhat Ban, Han Qudc, Trung Qudc.

- Phuong phéap nghién ctru dinh tinh (qualitative research).

6. Y nghia khoa hoc va thyc tién ciia ludn an

Vé mit 1y ludn, ludn 4n ban luan cac quan diém xoay quanh ban chét
cia EULA tir d6 dong gop thém co s& 1y ludn cho cac nghién ctru vé hop
dong dién tir n6i chung va céac giao dich lién quan dén phan mém néi riéng.

Vé mit thyc tién, luan 4n dé xuét cic hudng tiép can cu thé cho phap
luat Viét Nam trong bdo mat thong tin cd nhan cua nguoi dung va quan ly
tai san 4o, bo sung, diéu chinh cic quy dinh vé giao dich dién tir va bao vé
quyén lgi ctia nguoi dung trong giao dich dién tu.

7. B6 cuc ludn 4n

Tu nhitng muc tiéu trén, tdc gid phan chia luan an thanh 4 chuong
v6i bd cuc nhu sau:

Chuong 1: Téng quan nghién ctru vé bao vé ngudi dung trong hop
ddng cap quyén nguoi dung cudi.

Chuong 2: Khai quat chung vé hgp dong cap quyén ngudi dung cudi.

Chuong 3: Quyén cia ngudi dung trong cac giao dich lién quan dén

hop dong cap quyén ngudi ding cudi.



CHUONG 1
TONG QUAN NGHIEN CUU VE BAO VE NGUOI DUNG TRONG
HQP PONG CAP QUYEN NGUOI DUNG CUOI

1.1 Téng quan tinh hinh nghién ctu

Xu huéng nghién ciru hop dong dién tir xuat hién tir rit sém, tuy
nhién viéc xac dinh va phan loai cac dang phd bién cua hop dong dién tir,
trong d6 c6 hop dong cip quyén ngudi ding cubi (End-users License
Agreement) (sau day goi tat 1a “EULA”), chi méi bat dau dugc quan tam tir
nhitng nam 2000 cho dén gan day.

1.1.1 Cdc cong trinh lién quan dén hop dong dién ti

Tir nhitng ndm 90 cta thé ky XX, cac nha nghién ciru luat hoc da bét
dau c6 thai do hoai nghi ddi v6i sy phét trién ctia phuong thic giao tiép
moi ciia nhan loai, d6 1a thong qua hé théng mang internet. Céc nghién ctru
vao giai doan nay bao gom “Giao két hop dong trong khong gian méy tinh”
cua Dodd, J. C., va Hernandez, J. A. vao nam 1998; nghién ciru
“Contracting In Cyberspace”; “Adapting Contract Law to Accommodate
Electronic Contracts: Overview and Suggestions” cia Donnie L. Kidd &
William H. Daughtrey (2000) va “Legal Aspects of Electronic Contracts”
cua Micheal Gisler, Stanoevska-Slabeva, & Greunz (2000).

Budc qua ngudng ctra ctia thé ky XXI ciing 1a thoi diém ma sirc anh
huéng ctia mang thong tin toan ciu bat dau cho thdy sic anh huong cua
minh dén cach thirc con ngudi giao tiép, sdng, 1am viéc va giao thuong mua
ban. Mot s6 cac nghién ciru ndi bat bao gdbm "The Electronic Signatures in
Global and Commerce Act" cua Stern, J. E. (2001) dang trén Berkeley
Technology Law Journal, Vol.16, No.(1), trang 391-414; nghién ciru nam
2008 cua Wright, C.S. mang tén "Electronic contracting in an insecure
world" trén InfoSec Reading Room vé khia canh phap 1y ctia hop dong; va

nghién ctru cua Pillai & Adavi (2013) mang tén "Electronic Contract



Management" dang trén International Journal of Engineering and Advanced
Technology (IJEAT), 2013.

Vé tinh phi bién gidi ciia méi trudng mang toan cau co nghién ctru
cua Hill J. E. mang tén "The Future of Electronic Contracts in International
Sales: Gaps and Natural Remedies under the United Nations Convention on
Contracts for the International Sale of Goods", ding trén Northwestern
Journal of Technology and Intellectual Property Vol.2, No.(1), 2003;
nghién ctru "Diverging Perspectives on Electronic Contracting in the U.S.
and EU" cua Winn J. K. cung véi Bix, B. H. vao nam 2006 trén Cleveland
State Law Review (Law Journals), Vol.54, No.(1), trang 175-190; bao cao
ciia Masadeh, A., & Bashayreh, M. (2007) vé "Contemporary Legal Issues
of Contract Formation by Online Orders" trén Shariah and Law Journal -
UAE University, Vol.31; nghién ctru so sanh cua Forder, J. (2010) mang
tén "The inadequate legislative response to e-signatures " trén Computer
law & security review, Vol.26, No. (4), trang 418-426.

Trong pham vi nghién ctu tai Vi¢t Nam, chi c6 mét vai cong trinh
noi bat lién quan dén giao két hgp ddng dién tir. Mot 14 luan 4n tién si cia
Nguyén Vin Thoan (2010) vé Ky két va thuc hién hop déng dién tu trong
diéu kién Viét Nam hoi nhap kinh té qudc té. Bai viét cia tac gia Bui Lé
Thyc Linh (2018) mang tén Bao mat thong tin ca nhan trong ky nguyén Big
Data, Tap chi Phap luat & Phat trién, sb thang 06/2018.

1.1.2 Cdc cong trinh nghién civu lién quan dén EULA

Tir ndm 2004 da c6 mot s cac nghién ctru quan trong lién quan dén
EULA khi dit van dé vé quyén tai san dugc phét sinh trong thé gi6i a0 ma
cac phan mém mang lai. Noi bat 1a cac nghién ctru cia Edward Castronova
mang tén “The Right to Play” (2004) dang trén New York Law School Law
Review, Vol.49, 2004, trang 185; nghién ctru cuia Jack M. Balkin mang tén
“Virtual Liberty: Freedom to Design and Freedom to Play in Virtual



Worlds” trén 90 VA. L. REV. 2043, 2043 n.l (2004) va Jamie J. Kayser
mang tén “The New New-World: Virtual Property and the End User
License Agreement” trén Loyola of Los Angeles Entertainment Law
Review, Vol. 27, 2006, trang 59 (2006); bao cao hoi thdo ciia Wittmann, J.
E. vé hop dong dién tir mang tén “Electronic contract” tai Negotiation and
Drafting Major Business Agreements Conference, Vancouver (2007); luan
an tién si ciia Macsim, A.R. mang tén “The new Consumer Rights
Directive. A comparative law and economics analysix of the maximum
harmonisation effects on consumers and businesses”ciia Aarhus School of
Business, Aarhus University, nam 2012.

Anh huong kha 16n dén luan 4n phai ké dén nghién ctru méi nhat ctia
Michael Terasaki (2013) mang tén “Do End User License Agreement Bind
Normal People?” dang trén Western State University Law Review, Volume
41, Issue 2, 2013, trang 467-489. va Thomas Gamarello (2015) mang tén
"The Evolving Doctrine of Unconscionability in Modern Electronic
Contracting" dang tai Law School Student Scholarshio, Vol.647. Tac gia
dong tinh v6i quan diém cia cac tac gia trén dudi goc dd xac nhan ban chat
bat hop 1y cia EULA. Cac nghién ctru ciia Gamarello cung cép tu duy phap
ly rd rang va sau sdc vé su phat trién, dic tinh cua Thuyét bat hop ly, tao
tién dé nhan dinh tinh chit cin ban cia cac hop d(‘”)ng dién tr 1a thude dang
hop dong theo mau. Ngoai ra, bai viét gisi thiéu twong ddi rd rang cac hinh
thai pho bién ciia EULA va céc loai hgp dong dién tir twong tu. Trong khi
d6 Terasaki dua ra cac nghi van d6i voi viée Toa an cong nhan hi¢u luc cua
cac EULA thong qua khao sat nhimng 4n 1¢ dién hinh. Tuy nhién, cic giai
phap ctia ca hai tac gia van chua thé dugc xem 1a higu qué vi van theo dudi
thuyét hiéu qua cua thong bao va chi mang tinh canh bao chir chua dé cap

dén giai quyét van dé cot 161 cua hién tuong ndy xuat phat tir hanh vi cta



ngudi dung. Do d6, trong luan 4n nay, tac gia s& dua ra cac 1y giai vé sy tho
o ciia ngudi ding ddi véi EULA dé dé xuit cac giai phap hiéu qua hon.

1.1.3 Cdc cong trinh nghién ciru lién quan dén Iy thuyét hop dong

Dé lam co sé nén tang giai quyét cac van dé ciia EULA, tac gia ciing
khao sat mot sd cac cong trinh nghién ciru lién quan dén 1y thuyét hop dong
gan day, dic biét 1a cac nghién ctru vé hop dong theo miu, hgp dong mot
bén va hoc thuyét bat hop 1y trong giao két hop dong cua hé thong Thong
Luat. Mot sd cac cong trinh ndi bat dugc tac gid ghi nhan sau day:
Bebchuk, Lucian A. and Richard A. Posner, "One-sided contracts in
competitive consumer markets". Michigan Law Review, va Omri Ben-
Shahar, et. Carl E. Schneider, “More than you wanted to know. The failure
of Mandated Disclosure”, Princeton University Press, New Jersey (2014)
da cho thiy sy thit bai cua cac diéu khoan bat budc trong muc tiéu gitp
ngudi ding nhan thic rd hon vé quan hé hop dong ma minh dang giao két,
hay hiéu biét rd hon vé dic tinh san phdm, quyén va nghia vu ctia cc bén.

1.2 Piém méi cia luin 4n

Diém méi cua dé tai nay chinh 13 luan an s& l1a: (1) nghién ctu Iy
luan vé ban chét that cia EULA 1a gi, thong qua phan tich cac yéu té dic
tinh giao két, cac ddi tugng va quyén lién quan dén EULA, v.v. tir d6 dua
ra nhitng yéu ciu vé cach img xir can thiét ciia nha lam luat va Toa an ddi
v6i phap luat diéu chinh cac hop dong nay; va (2) nhan dién va du doan
ngudn gbc din dén viéc cac quyén cua ngudi ding bi xdm pham cé kém
theo phén tich cac nguyén nhén tir tit ca cic bén lién quan, bao gdm ca 15i
ctia ngudi dung dé 1am co sé dua ra cac giai phap phap 1y thich hop va hiéu
qua hon.

1.3 Co sé Iy thuyét nghién ciru

Dé giai quyét cac van dé nghién ctru da dugc néu trén, dé tai s& van

dung mot s nén tang co so 1y thuyét da dugc nghién ciu dé tiép can cac



vén dé lién quan dén EULA. D¢ tai sir dung cac ly thuyét nghién ctru chinh
nhu sau:

1.3.1 Ly thuyét vé chi phi giao dich ciia Ronald Coase

Ronald H. Coase (1937) str dung khai niém “chi phi giao dich” dé
chi cac chi phi lién quan dén trao d6i thong tin, tit ca cac trd ngai trong
thwong luong hop dong.Véi dinh nghia nay, thuong lugng chi thanh cong
khi chi phi giao dich biang khéong.’ Cac co so ly thuyét vé chi phi giao dich
ma Coase va cac hau dué ciia 6ng dé nghi s& 1a nén tang dé tac gia danh gia
mirc d¢ hiéu qua ctia phap lut diéu chinh EULA.

1.3.2 Ly thuyét vé hanh vi ciia ngwoi ding ciia Philip Kotler

Philip Kotler dugc xem 1a 6ng t6 ctia nganh marketing hoc, da xay
dyng trong cac nghién ctru ciia minh mot mo hinh lién quan dén quyét dinh
mua hang cua ngudi ding.* Tac gia cho ring mé hinh cta Kotler dé xuét s&
rat c6 gia tri d6i cho viéc 1y giai thai d6 nguoi dung dbi véi nhiing rii ro
ctia ho trong cac giao dich lién quan dén EULA, ciing nhu danh gia hi¢u
qua ctia cac diéu khoan bat budc duge quy dinh trong ludt bao vé ngudi tiéu
dung khi ap dung cho cac thoa thuén dang nay.

1.3.3 Ly thuyét vé hop dong theo méu

Héau hét EULA ton tai dudi dang cac hop déng theo mau (take it or
leave it). Do do, tc gid nhan thay rang khong thé khong van dung cac ly
thuyét vé hop dong theo miu (Rolling Contract hay Standard-Form

* Douglas W. Allen, “Transaction Costs,” in Boudewijn Bouckaert and Gerrit De
Geest, eds., The Encyclopedia of Law and Economics, volume 1. Chelthenham, Edward
Elgar, 2000, pp. 897; “In the absence of transaction costs, the allocation of resources is
independent of the distribution of property rights.”

4 Kotler P. & Keller, K. Marketing Management, Pearson Prentice Hall, New
Jersey, 2006.
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Contract) hay hop dong gia nhap (Adhision Contract)’ trong nghién ciru
nay khi nghién ctru EULA, vi chiing ¢6 anh huéng rat 16n dén sy ton tai va
tac dong ctia EULA dén ngudi ding trong méi trudong mang.

1.3.4 Hoc thuyét vé tinh bit hop 1y (The Unconscionability
Doctrine) trong giao két hop dong dién tir phdt trién boi Thomas
Gamarello

Hoc thuyét vé tinh bat hop 1y c6 y nghia quan trong trong xac dinh
cach thuc ng xtr can thiét dbi véi cac loai hop theo mau. T4c gia s& van
dung cac 1y thuyét lién quan dén hop dong theo mau nhu dic tinh cua hop
ddng theo miu (Rolling Contract)® va ly thuyét v& bit hop ly (The
Unconscionability Doctrine)’ trong quan hé hop dong theo mau dé chimg
minh cac yéu t6 khac biét vé mit 1y luan va dic trung ciia EULA so véi cac
loai hgp dong théng thudng khac.

1.3.5 Mé hinh “Piéu 1¢ Thé giéi do” (Charter of Interration) ciia
Edward Castronova lién quan dén quyén tai sin trong thé gidgi do

Trong s6 céac 1y thuyét lién quan dén quyén tai san trong méi trudng
mang thi tac gia lya chon mot mo hinh 1y thuyét néi bat 1a mo hinh “Piéu 1¢
Thé gidi a0” (Charter of Interration) cia Edward Castronova (2004)*, dwoc
tiép ndi boi Jack M. Balkin (2004)°.

5 Robert A. Hillman, Rolling Contracts, 71 Fordham L. Rev. 743 (2002) va William
Lawrence, Rolling Contracts Rolling Over Contract Law, 41 SAN DIEGO L. REV. 1099,
1116-17 (2004).

6 Robert A. Hillman, 2002 va William Lawrence, 2004, sdd.

7 Michael Terasaki, 2013 sdd. va Gamarello, Thomas, 2015 Sdd.

¥ Edward Castronova, The Right to Play, New York Law School Review, Vol.49,
2004, p.185.

® Jack M. Balkin, Virtual Liberty: Freedom to Design and Freedom to Play in
Virtual Worlds, 90 VA. L.REV. 2043, 2043 n.1., 2004.
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1.4 Két luan chwong 1

Mic du di c6 kha nhiéu nghién ctru trén thé gii vé van dé nay,
nhung cac nghién ctru trudc day van chua Iy giai ngudn géc dan dén su
phan tach va khéac biét giita hop dong dién tir, cu thé 1a ddi véi EULA, so
véi cac loai hop dong thong thuong khac, dan dén chua xac dinh ding ban
chat cia EULA, khién phap luat bo ngé viéc cong nhan va bao vé quyén
ngudi dung khi giao két cac hop dong nay. Do d6, dé giai quyét ciu hoi
nghién ctru chinh dwgc dit ra, luan an s& di tir ngudn gdc van dé, trén co s
cac co so 1y luan duge dé xuat, tac gia nghién ciru va lam sang to viéc xac
dinh ban chat cia EULA, dé tir d6 dé xuét cac giai phap phap 1y nhim bao
dam quyén loi tot nhat cho ngudi dung trong cac giao dich dién tir ¢6 sy
hién dién ctia EULA.

CHUONG 2
KHAI QUAT CHUNG VE HQP PONG
CAP QUYEN NGUOI DUNG CUOI

2.1 Hop dong dién tir va cic hinh thirc pho bién ciia hop dong
dién tir

2.1.1 Khdi nigm hop dong di¢n tir

Mot hop dong s& dugc xem 1a mot hop dong dién tir khi qua trinh
dam phan (bao gdm d& nghi va chap nhan dé nghi), giao két cac noi dung
cua n6 dugc thuc hién trong khong gian dién tr (electronic hodc internet),
duoc sy hd trg bdi cac phuong tién dién tir, ndi dung cua chiing dugc tdn
tai va luu gitt dudi hinh thire cac thong dién dir liéu ma sau do6 cac bén
khong nhét thiét phai thiét 1ap chung tré lai thanh cach vin ban cing ton tai

ddc lap ngoai mdi truong mang.
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2.1.2 Pic diém ciia hop dong di¢n tir

Vé ban chét, hop dong dién tir ciing 1a hgp dong nhu cac hop dong
“trong thé gidi thuc”, chung duoc giao két, thyc hién va cham dit nhu cac
hop dong ton tai dudi cac hinh thirc nhu vin ban gidy, 16i néi hay hanh vi
cu thé."” Do vay, tat ca cac dic diém co ban cua mot hop dong theo 1y
thuyét hop dong c6 dién déu co & cac hop dong dién tu.

Tuy nhién, hop ddng dién tir lai c6 mot s6 tinh chat riéng, xuét phat
tir cach thirc hinh thanh va hinh thirc ton tai dic biét cua chung, va vi vy
hop dong dién tir ddt ra yéu cau phai c¢6 nhing co ché dic thu dé xur Iy. Cu
thé, hop dong dién tir mang nhitng dic diém dic trung nhu sau:

Thir nht, su ton tai da dang cua hop d(‘Sng dién t luén grfm lién voi
su phét trién cua cong nghé thong tin.

Thir hai, hgp dong dién tir mang tinh “phi gidy to”.

Thir ba, hop dong dién tir mang tinh phi bién gi6i.

2.1.3 Phin logi cic hgop dong di¢n tiv dwoc giao két trong méi
trwong mang todn ciu

a. Hop dong giao két qua thw di¢n tiv

Van dé phép 1y quan trong nhét ciia loai hop dong dién tir giao két
qua thu dién tir chinh 1a gia tri phap 1y va gia tri chimg ctr cua ching dé
chung minh cho cac giao dich ma chung dai dién.

b. Hop dong giao két qua trang thong tin dién tiv

b.1. Hop ddng vé&i ndi dung ton tai trén website

C6 thé chia cac hop dong dién tir ndy thanh ba loai phd bién: hop
dong goi kém (Shrink-wrap contract), hop dong nhap chudt (Click-wrap
contract) va hop dong trinh duyét (Browse-wrap contract).

b.2. Hop ddng giao két qua giao dich tu dong

10 Jeff C.Doff and James A.Hernandez, sdd., tr.3.
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Da s6 cac hé thong phan phdi hang hoa ban 1¢ déu dang ap dung cac
hop dong dién tir qua giao dich ty dong dé van hanh hoat dong kinh doanh
ctia minh. Nhitng nha tién phong ndi tiéng trén toan ciu nhu Amazon (Hoa
Ky), Alibaba (Trung Qudc), Ebay (Hoa Ky, Walmart (Hoa Ky), Flipkart
(An Do), v.v. Tai Viét Nam c6 dai dién ndi bat nhu Tiki, Lazada,
Nhommua, Vatgia, Chodientu, Sendo, v.v.

2.2 Khai quat vé hop déng cip quyén ngudi diung cudi

2.2.1 Lich sir hinh thanh va phat trién

EULA xuat hién lan dau tir nhitng nam 90 cia thé ky trude, cung véi
su phd bién cia cic may tinh ca nhan. C6 thé dugc xem 1a chap thuan céac
diéu khoan cua EULA c6 thé duoc xem 1a giao két qua nhiéu cach tuy
thudc vao cach thirc phat hanh ctia nha cung cap phan mém nhu:

« Nhin nao nit “Téi chip thuan” (“I accept”) khi cai dit chuong
trinh.

* M& gbi bao bi phan mém.

« M& niém phong trén dia CD phan mém.

« Giri mail thé dang ky cho nha phat hanh phin mém.

* Cai dat ung dung (Terms of service).

* St dung trng dung (Terms of service).

2.2.2 Khdi ni¢m

Tac gia cho ring EULA c6 cac dic tinh co ban 14 ton tai dudi hinh
thirc céc thoa thudn gitra mét bén 1a chu s¢ hitu san phém phﬁn mém (hoac
cac san pham tuong tu) voi mot bén 1a nguoi dung cudi khi ngudi ding
mua san pham; vé& cic quyén va nghia vu ma viéc cha s hitu san phdm
giao két ngudi dung trong nhimg giéi han quyén duoc quy dinh, trude khi
tiép can hodc sir dung mot phan hodc toan bo phan mém do; va nguoi dung
hoan toan khéng c6 co hoi duge thuong lugng cac didu khoan cua hop

dong trude khi hop dong dugc giao két.
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2.2.3 Vai tro ciia hop dong cip quyén ngwoi ding cudi

a. Bao vé thi truong phan mém toan cau

b. Cung cép thong tin gia tri cho ngudi dung cudi

c. Bao vé quyén s¢ hitu tri tué

d. Bao vé cac quyén phap 1y cua ngudi ding cudi

2.2.4 Chii thé tham gia hgp dong cip quyén ngwoi ding cuoi

a. Bén cap quyén

Dbi voi hoat dong cip quyén lién quan dén cac ddi tuong 1a chuong
trinh phan mém vi tinh hodc tmg dung di dong, bén cap quyén la bén dang
nam giir ban quyén, bang sang ché, hoic c6 thé 1a bi mat kinh doanh trén
d6i tugng phan mém hay tng dung d6."

b. Bén nhan quyén

Hop ddng cdp quyén ngudi dung cudi chi rd bén nhan quyén trong
giao dich nay bat budc 1a cac “nguoi dung cudi”. Ngudi dung cudi ¢ diy co
thé dugc hiéu chinh 13 ngudi tiéu dung ca nhan, khong tinh dén céc to chirc
vi lién quan dén trich nhiém va thong tin dugc khai thac cia EULA gin
lién tryc tiép dén ca nhan s& phan tich & cac phan sau.

2.2.5 Poi twong ciia hop dong cip quyén ngwoi ding cudi

a. Quyén so hitu tri tué ctia cht so hitu phan mém

b. Quyén tai san ctia ngudi ding cudi

c. M6t s0 quyén nhén than cua ngudi dung cuoi

"'"Tap quyén s6 hitu tri tué cia mot phan mém bao gdm quyén tic gia (copyright),
sang ché (patent), va bi mét kinh doanh (trade secret). Xem thém tai: Nguyén Phan Phuong
Tén, Gidi han bdo vé quyén sé hitu tri tué doi véi phan mém trong hop dong cip quyén
nguoi ding, Tai ligu hoi thio, Hoi thio qudc t& v& So hitu tri tu¢ va thwong mai, DH Kinh té
luat, 2016.
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2.2.6 Hinh thirc biéu dgt va phwong thirc giao két

Thir nhit, EULA hién nay ton tai duéi hai hinh thtre chinh la céc
hop ddng nhép chudt (click-crap contract), thuong ap dung voi cac giao
dich cai dat phan mém mot lan, va hop dong trinh duyét (browse-web
contract), hay con hay duoc goi 1a “Cac diéu khoan dich vu” (Terms of
service). EULA chi xuat hién mot lan khi nguodi dung cai dat chuong trinh
lan dau, va hau nhu khong xudt hién tré lai trir trudng hop ngudi dung cudi
cap nhat img dung va co thay doi chinh sach do luat dinh.

Thir hai, vé d9 dai cua cac EULA, da s cac ToS c6 dung lugng dai
hon nhiéu so véi cac EULA. Tuy nhién, cho du 1a xdc tich dén murc c6 thé
thi kha nang ngudi dung cudi c¢b doc hét timg 4y trang gidy trén man hinh
dién thoai 1a ca mot sy nd lyc tip trung vo cling cua ngudi dung.

Thir ba, vé ngdn ngit. Hau hét cac nha san xudt va cung cip chuong
trinh phin mém va tng dung trong nudc déu da co ngdn ngir tiéng Viét.
Tuy nhién, da phan cac EULA déu lién quan dén cong ngh¢, chuong trinh
phan mém, tir ngit dich tir nudc ngoai,v.v. Pdi véi nhitng ngudi dung cudi
thudc ddi twong phd thong kho cé thé hiéu duoc néu khong dugc hudng
dan giai thich cy thé.

2.3 Ban chit phap 1y ciia EULA

2.3.1 Ban chit hop déong ciia EULA

Céc 4n 1¢ lién quan dén EULA ciia Hoa Ky ciing thé hién sy khong
thong nhat trong viéc c6 xem EULA nhu 1 “gidy phép” hay khong. Ngoai
ra, khi khao sat mot s6 truong hop trén thé gigi ma Toa an cong nhan quyén
so hiru ciia ngudi ding trong thé gidi 4o (nhu Han Quéc, Pai Loan), da cho
thdy quyén so hiru voi tai san hiru hinh ¢é xuat phat diém tir tai san v6 hinh
1a c6 that. S& bat hop 1y va bat cong bang véi ngudi ding néu cic quyén
nay phai phu thudc vao su “cip quyén” cua cac EULA. Hon nita, vao nim
2012, Toa 4an Cong ly Lién minh Chau Au (The Court of Justice for the
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European Union - CJEU) da dua ra phan quyét bat ngy dbi voi vu kién giira
UsedSoft vs Oracle."” Cu thé, Toa an coéng nhan gidy phép phin mém la
mot “hgp dong mua ban”, va cac didu khoan trong hop dong c6 thé bi bo
qua tly vao timg trudng hop. Chau Au cian cir dua trén hoc thuyét ban hang
dau tién (doctrine of first sale) dé giai thich cho phan quyén ciia minh.

Do d6, cac EULA can duoc tiép can dudi goc do hop déng, dé ngoai
cac quy dinh can ban vé cip phép trong théa thuan, cic quyén khac cua
ngudi ding s& duge bao vé mot cach chinh dang va tdi thiéu thong qua cac
nguyén tic ciia phap luat hop dong.

2.3.2 Ban chit hop dong theo méu ciia EULA

Diém chung cua cac hop dong dién tir ton tai trén web, bao gom ca
EULA, chinh 1a tinh chit “theo mau” ciia chung. Tt ca cac dang hop dong
nay déu duoc bén cung cr?ip san phém, dich vu, phén mém,v.v. tu soan thao
ra, dua ching 1én trang web hodc dinh kém véi san pham, dich vu duoc dat
béi ngudi mua. Ngudi mua hang hodc ngudi dung hoan toan khong c6 kha
nang can thiép vao ndi dung cua cac didu khoan va diéu kién dinh kém san
pham dugc gui dén. Day ciing 1a mot tinh chat dic biét va dic trung gin
lién véi loai hop dong dién tir nay.

2.4 Gi6i han bao vé quyén sé hiru tri tué ciia chi sé¢' hiru phan
mém trong cac hop dong cip quyén ngudi diung cudi.

Luat bao vé quyén loi ngudi tidu dung s& mang lai sy bao vé rat 1on
cho ngudi dung cudi néu Toa an cong nhan EULA 14 hop dong theo mAu,
tuy nhién, trong bdi canh ddi twgng ciia EULA 1a cac quyén sé hitu tri tué
rat dé bi xam pham, dé bi sao chép, bién d6i va EULA thuc chat chi chuyén

giao quyén sir dung chir khong chuyén giao quyén sé hitu, thi quy dinh nay

12 UsedSoft GmbH v. Oracle International Corp., Case C-128/11 ECLI:EU:C:2012.
Xem dﬁy du tai: http://curia.europa.cu/juris/document/document.jsf?docid=124564&
doclang=EN truy cap ngay 3/2/2020.
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khong thoa dang v6i cac nha san xudt chuong trinh. Do dé, nha lam luét
can c6 sy huéng dan cu thé ddi voi truong hop ciia EULA. Can phai xem
EULA 1a mot loai hgp ddng theo mau dic biét, trao quyén cho Toa an duoc
xem xét mirc d6 bao vé trong timg truong hop dé can bang loi ich giira
ngudi ding cudi va cac nha san xuat/cung cip chwong trinh may tinh hoic
phan mém.

2.5 Két luan chuwong 2

Trén co so xac dinh cac tinh chat va mé ta cia EULA, tac gia chimg
minh va khing dinh hai ban chat co ban cia EULA la: (i) EULA 1a mot
hop dong, chir khong phai chi 1a mot gidy phép cép quyén sir dung tir chi
so hitu phan mém cho ngudi dung cudi; va (ii) cic EULA mang tinh theo
mau. Tir d6 tic gia dua ra mot sd giai phap mang tinh hé thong dé giai
quyét van dé bao vé quyén loi ctia nguoi dung cudi d6i voi cac thong tin ca
nhan cta nguoi dung theo hudng Tda 4n can tiép can EULA nhu 1a cac hop
dong theo mau. Tuy nhién, vi ddi tuong ciia cic hop dong dong nay la
quyén s& hiru tri tug, va nha cung cap chi cap quyén sir dung chtr khong
chuyén giao toan bd quyén so hitu, nén Toa an phai xem xét trong ting
truong hop cu thé dbi voi gidi han trach nhiém ciia nha san xuét trong cac
EULA.

CHUONG 3
QUYEN CUA NGUOI DUNG TRONG CAC GIAO DICH
LIEN QUAN PEN HQP PONG CAP QUYEN
NGUOI DUNG CUOI

3.1 Nguoi ding cudi trong hop ddng cip quyén ngudi diung cudi
3.1.1 Ngwoi ding cudi va ngwoi tiéu ding
Khai niém “Nguoi dung cudi” s& co pham vi hep hon va bi bao ham

boi “Nguoi tiéu ding”, thuong ngu ¥ chi mot ca nhan/to chie ¢é trinh do
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chuyén mon may tinh twong ddi thap. Trir khi ban 1a mot 1ap trinh vién
hoic k¥ su, ban gan nhu chic chan 1a nguoi ding cubi.
3.1.2 Ngwoi ding cudi tai Viét Nam

Céc sd liéu thong ké méi nhéat cho thiy, hién nay nguoi ding cudi
chiém s6 luong khong 10 va con sd ngay cang ting lén. Ngudi ding cudi tai
thi truong Viét Nam chii yéu str dung cac tmg dung trén thiét bi di dong
nhiéu hon so véi cic chuong trinh phan mém gin v6i mdy tinh xach tay
hay may tinh ban truyén thdng. Do 6, c6 thé thay chii yéu cac EULA ma
ngudi ding cudi tai Viét Nam giao két déu 1a cac EULA gin kém véi cac
thiét bi di dong, dui hinh thirc hgp dong ton tai trén website (hodc chi yéu
1a cac rolling contract), bao gdm ca hai loai phd bién nhat 12 hop dong nhap
chudt (click-wrap contract) va hop dong trinh duyét (browse-wrap
contract).

3.1.3 Quyén ciia ngwoi ding cudi trong phdp ludt Viét Nam va
phap ludt cac nuoc

Theo quan diém cua tac gia, quyén ctia ngudi ding cudi can dugc
tiép can & hai goc do: (1) Quyén tai san cua ngudi dung cudi phét sinh tir
tai san 40; va (2) Quyén nhan than bao gdm cic quyén riéng tu ddi véi
thong tin ca nhan da duoc chap nhan cung cép quan cac EULA.

a. Phap luét bao vé nguoi dung cudi ciia Viét Nam

Céc quyén cua nguoi dung cudi tai Viét Nam dugc ghi nhan trong
B¢ luat Dan sy 2015, Luat Bao vé quyén lgi nguoi tiéu dung 2010, Luat
Giao dich dién tir ngay 29/11/2005, Ludt Coéng nghé thong tin ngay
29/6/2006, va Luat an toan thong tin mang sd 86/2015/QH13 ngay
19/11/2015 va cac vin ban huéng dan lién quan.

Tac gia c6 mot s6 danh gia nhu sau:

Phép luat Viét Nam vé bao vé nguoi dung trong méi trudng mang da

& muc d§ ngang bang phap luat ctia cac quoc gia tién tién trén thé gidi.
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EULA chua dugc cong nhan mot cach chinh thic 14 cac hop dong
theo mau.

Céc hanh vi c6 kha ning anh huong dén quyén cua ngudi ding van
c6 thé dugc nha cung cap thyc hién ma khong vi pham luat néu ngudi ding
cudi da cho phép (hoic di vo tinh cho phép) dua trén dic tinh giao két cua
cac EULA."”

Phép luat Viét Nam van khong céng nhan quyén tai san cua nguoi
dung cubi dbi véi tai san ao.

b. Bio vé ngudi dung cudi trong phap luit mdt sé qudc gia

b.1 Bao vé quyén riéng tu v€ thong tin ca nhan cua nguoi dung cudi

*Phdp ludt Hoa Ky: phap luat lién quan dén bao vé cic quyén cia
ngudi dung tai Hoa Ky bao gdm ca mot hé thong lién quan dén cac linh vuc
va muc do khac nhau.

*Ludt ciia Lién minh Chdu Au: Quy dinh bao vé dit liéu chung cua
chau Au (General Data Protection Regulation - GDPR) ra doi tir 14/4/2016.

*Phdp ludt ciia Anh Quéc: Qudc hdi Anh da ban hanh Luat bao vé
dir liéu tir ndm 1998. Luat bao vé dit liéu ca nhan ciia Anh nham thuc thi
Chi thi bao vé dir liéu ca nhan ctia Lién minh Chau Au s6 95/46/EC va Chi
thi vé Bao mat va Truyén thong dién tir s6 02/58/EC.

*Phdp Iudt Han Quoc: Ngay 24/7/2012, Luat bao vé thong tin ca
nhan.

C6 thé tom tat mot sd quyén cia ngudi dung cudi vé bao mat thong
tin c4 nhan trén internet da duoc phap luat cac qudc gia quan tdm nhu sau:
(i) Quyén duoc biét, (i) Quyén duoc chinh sira thong tin, (iii) Quyén duoc
tir chdi, (iv) Quyén dugc truy van thong tin, va (v) Quyén duoc ling quén.

Xét vé miat hidu qua, tic gia van dung trén quan diém ring nhiing

bién phap nay la chua du. Béi mac du cac quoc gia da co gang dua ra cac

1 Xem ph?m t6 dam tai cac ndi dung bén trén.
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hinh phat hanh chinh hay dan sy rt ning nhung nhiing gi di bi ton hai la
khong thé khoi phuc.

b.2 Bao v€ quyén tai san cua ngudi dung cudi trén thé gidi 4o

Hiéu theo nghia rong, tai san 40 bao gdm ci tén mién internet, dia chi
hop thu dién tr, cac loai tai khoan game online. Con néu tiép can theo
nghia hep, tai san 4o la cac d6i twong trong thé gidi 40, c6 ngudn gdc tir cac
hoat dong trong cac chuong trinh, ing dung ma nguoi dung str dung thong
qua cac EULA v&i nha cung cap chwong trinh, dugc xac dinh gi4 tri bang
tién va c6 thé chuyén giao trong cac giao dich dan sy."* Vi pham vi nghién
ctru ctia ludn 4n chi tap trung huéng dén bao vé quyén cua ngudi dung cudi
trong cac EULA véi nha cung cap chuong trinh phan mém hodc ing dung.
Trong nghién clru nay, tic gia xin khong ban dén tai san ao 1a tién 4o, chi
tap trung ban vé quyen tai san ciia ngudi dung cudi ddi vai tai san ao co
ngudn gdc tir cac churong trinh, tng dung, phin mém trén internet.

Cdc quoc gia cong nhdn tai san do: (1) Nhat Ban; (2) Han Qudc; va
(3) bai Loan.

Cdc quéc gia cong nhdn nhung chwa xdc dinh ré ban chdt phdp Iy
ciia tai san do: (1) Lién minh Chau au (EU); va (2) Vuong qudc Anh.

Cdc quéc gia cam mét phan hodc toan bg cdc hoat ddng lién quan
dén tién do trén lanh thé: (1) Trung Qudc (khong bao gom Hong Kong);
(2) Viét Nam; va (3) Hoa Ky.

Céc nudc Chau A méi 1a cac qudc gia dang tién phong trong van dé
cong nhan tai san 0. Nguyén nhan c6 thé xuat phat tir lich sir phat trién
game online dd c6 sy bung nd 16n & cac nuéc Chau A nhu Nhat Ban, Han

Qudc, bai Loan, v.v. hon 1a cac nudc phuong Tay.

' Pham Thi Thay Hing, Giai phap quéan 1y tién 4o, tai san 4o, Tap chi Tai chinh, s6
05/2018, tr.19.
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3.2 Tac dong cua giao dich dién tir ddi véi hanh vi cia nguoi
dung cudi

3.2.1 Cdc yéu té tic dong dén hanh vi ciia ngwoi ding cuéi

Theo Philip Kotler, ngudi dugc xem 1a 6ng to clia nganh marketing
hoc, c6 rt nhiéu nhan t6 anh huéng dén hanh vi mua ctia nguoi tiéu ding,
c6 thé duoc chia thanh 4 nhom nhu sau:'” (1) Cac yéu t6 van hoa; (2) Cac
yéu t6 xa hoi; (3) Cac yéu t6 ca nhan; va (4) Cac yéu t6 tam 1y.

3.2.2 Hanh vi va thdi d¢ ciia ngwoi diing khi siv dung phin mém

a. Muc dich st dung phan mém cua nguoi dung

Céc con s6 cho thiy internet dang trg thianh mot phan tit yéu trong
cudc song hang ngay cua ngudi dung cudi tai Viét Nam, ca ¢ thanh thi va
nong thon, thong qua sy phd bién cia cac thiét bi di dong. Do do, su tac
dong cia EULA la dic biét 16n, dic biét 1a dbi v6i nhimg ngudi dung
khong am hiéu vé cong nghé nhu ngudi lao dong pho théng, noi trg hodc &
vung néng thon.

b. Mirc 30 quan tam cua nguoi dung cuoi doi véoi cac EULA

Céc nghién ctru déu cho thay hau hét nguoi ding khong doc hoic
khong danh du thoi gian thich hop dé doc cac EULA khi sir dung hay cai
dat cac phan mém trén mang. Vay nhing giai phap hién nay cua luat hinh
nhu khong higu qua néu van mic dinh nguoi ding phai c6 du thoi gian
nghién ciru va quyét dinh 1a c6 hay khong dong ¥ voi nhitng diéu kién ma
cac nha san xudt phﬁn mém dua cho ho trén mot ban thoa thuan chi hién
trén man hinh dién thoai hay may tinh. Va hon nita, sy mong mudn sir dung
ngay lap tirc chuong trinh ding sau EULA ciing khién da phan nguoi dung
dé dang dong y hon.

BKotler P. & Keller, K. Marketing Management, Pearson Prentice Hall, New
Jersey, 2006.
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3.3 Nhitng diéu khoan trong EULA c6 thé mang lai rii ro cho
ngudi diung cudi

3.3.1 Théa thudn cho phép sir dung dit liéu va thong tin cda nhéin

Luong thong tin ca nhan cta ngudi ding cho phép cac nha cung cip
chuong trinh phan mém 14 rat 1on. Diéu nguy hiém 1a kha nang thu thap gan
nhu toan bo khia canh cua cudc sdng ctua ngudi ding cudi.

“Vay c6 nguy hiém khong?” Chung ta cin hiéu rd, viéc phat ning
hay khong ciing khong gitip dugc gi nhiéu néu thong tin cua nguoi ding
cudi di bi o ri. Hay noéi cach khac, néu co truong hop bi xam pham vé
quyén riéng tu xay ra, thu hoi thong tin 1a diéu khong thé, bat chip “quyén
dugc lang quén” da dugc khing dinh trong GDPR ctia Chau Au. Nhiing
thong tin da dua 1én hé théng dir liéu toan cau khong bao gid ¢6 thé x6a bo
hét, n6 duoc luu trit ¢ nhiéu tang nic khac nhau ciia hé thong mang
internet.

Trong nhirng nim gan ddy, trong moi truong mang bat dau xuat hién
mot khai niém, ma chi nhiing ngudi dung céng nghé thuan thuc méi biét,
dé chinh 1a “deep web” va “dark web”. Nom na hai khai niém nay am chi
ving toi tim cta thé gidi mang, noi cic to chirc, c4 nhan hoat dong ngoai
vong phap luat. S6 luong 16n cac hacker am hiéu cong nghé mai co kha
ning hoat dong thuong xuyén trong ving téi ndy cua thé gidi mang. Dir
liéu ca nhan dua 1én hé thong dir liéu toan cau cang nhiéu, s& cang c6 nguy
co bi tan cong. Va nhiéu truong hop, tir tin cong trén thé gisi ao sé chuyén
hoa thanh tan cong trong thé gidi thuc. Dy chinh 1a nhiing rii ro ma ranh
gioi clia phap luat chura di kha nang bao vé ngudi ding cudi.

3.3.2 Diéu khodn vé gidi han trdch nhi¢m va béi thwong thi¢t hai

Céc nha cung cip phan mém thuong cd y dua vao cic EULA nhiing
diéu khoan nham gidi han pham vi chiu trach nhiém cua ho dén muc tbi

thiéu ddi v&i nhitng thiét hai co thé xdy ra véi ngudi ding.
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Khéng nhiing thé, néu khong can nhic k¥ ludng, nguoi dung c6 thé
chiu sy rang budc boi nghia vu boi thuong ma nha cung cip ap dit cho
minh.

3.3.3 Diéu khodin don phwong chim dirt dich vu

Viée tu ¥ x6a bo tai khoan clia ngudi ding c6 thé dan dén viéc nguoi
dung mét di khoan tién tiéu t6n cho viéc tham gia vao tro choi ma khong hé
dugc hoan lai. Mic du cac van dé trén xdy ra trong mot thé gidi 4o, nhung
cac van dé do xuat phat tu thé gidi thyce va tac dong dén con nguoi thue,
chua ké dén cac gia tri tai san ma ngudi choi quy doi tir thé giGi thuc thanh
tai san 4o cling c6 thé bi anh huong boi y chi don phuong ciia mot phia
trong quan hé nay.

3.4 Sy thit bai ciia diéu khoan bit budc

Chung ta da biét rang khong co ai doc ndi dung ciia cac EULA hay
ToS. Thuyét tim 1y tiéu ding cua Kotler cho thiy cic quyét dinh din dén
hanh vi tiéu ding ctia nguoi dung cudi khong phai 14 nhitng diéu khoan
dugc ghi nhan trong EULA ma dwa chu yéu trén cic ngudn tham khao vé
san pham va dua trén mirc do cap thiét ciia nhu cau sir dung.

Viéc luat bat budc cic EULA phai dugc trinh bay rd rang va don
gian ciing khong dem lai hidu qua cao. Hau hét phap luat bao vé ngudi tiéu
dung, trong d6 c6 luat Viét Nam, déu yéu cu cac hop dong theo mau va
diéu kién giao dich chung phai dugc trinh bay mot cach “rd rang, cu thé, dé
hiéu, da y va dam bao dii thoi gian suy xét” dugc Omri Ben-Shahar va Carl
E. Schneider (2014) danh gia 1a “nhitng y twong dep dé nhung khong lién
quan.”"® Mic du nhidu quan diém cho ring viéc luit quy dinh cac diéu

khodn bt budc ciing khong dnh huéng gi, cang c6 nhiéu thong tin thi cang

' Omri Ben-Shahar, Carl E. Schneider, More Than You Wanted To Know — The
Failure of Mandated Disclosure, Princeton Uni. Press, 2014, p.122.
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t6t."” Tuy nhién, no s& c6 hai néu no lam ting ganh ning chi phi so véi
nhiing lgi ich ma né mang lai.

Tac gia cho rang cac diéu khoan bit budc lam ton thém chi phi giao
dich, khién gi4 ca dat d6 va c6 kha nang gay hai."® Hon nita, cac diéu khoan
bat budc co thé han ché kha ning ciia Toa 4n trong viéc bao vé ngudi tiéu
dung.

Dé giai quyét cac van dé da néu lién quan dén EULA va quyén nhan
than ciia nguoi dung cudi, luan an dé xuat giai phap theo ba huéng nhu sau:

Thit nhit, luit cin nhdn manh hon vai trd ctia cac bén trung gian va
do6i ngii tu van.

Thit hai, bujc ngudi ding cudi phai chii y dén cac EULA thong qua
ap dung hinh thtrc giao két khac ciia chiing. Thay vi nguoi dung cudi chi
can doc thong tin va nhan chip nhan, thi nén trinh bay EULA thanh cac
muc lya chon.

Cudi cang, luat cin nang cao hon trach nhiém va cic mirc xir phat
d6i voi hanh vi khong ap dung hodc di 4p dung céc bién phip bio mat
nhung van lam 19 thong tin ctia nguoi dung mang.

3.5 Bio vé quyén tai sin ciia ngudi dung thong qua hop ddng cap
quyén ngudi diung cudi

3.5.1 Ludt hoa mo hinh ciia Castronova va Balkin

Dbi v6i cac chuong trinh phin mém noi nha phat trién kién tao mot
nén tang thé gidi 4o va nguoi tham gia gop phan xay dung thé gidi do
thong qua cic giao tiép 1an nhau giita cic nguoi ding hodc trao doi tai san
40, Toa an hodc luat phap can c6 thé xu hudng tham gia vao thé gidi ao

nhiéu hon va x4c nhan quyén loi tai san cua ngudi tham gia nhiéu hon.

' Hillman, Robert A. and O'Rourke, Maureen (2011) "Defending Disclosure in
Software Licensing," University of Chicago Law Review: Vol. 78 : Iss. 1, Article 6.
18 Omri Ben-Shahar, Carl E. Schneider, 2014, sdd., Chapter 12.
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Nguoc lai, ddi véi cac chuong trinh ma nha phat trién phan mém 1a tac gia
chinh va ngudi choi chi don thuan st dung theo nhirng huéng di dinh sin
boi tac gia thi Toa an s€ chi can thi€p & mirc d§ xem chuong trinh nhu mot
tic pham dé bao vé quyén s& hitu tri tué clia céc tac gia trén co s¢ EULA.

3.5.2 Bdo vé quyén tai sin ciia nguwoi ding cudi

Dé co thé bao vé dugc quyén tai san trong thé gidi ao, nhat thiét phai
¢6 co ché cong nhén tai san a0. Cac hé théng va 1y thuyét ciia Castronova
va Balkin c6 y nghia d6i v6i viéc xac dinh quan diém chu dao ctia phap luat
trong viéc bao vé quyén ciia ngudi dung trong thé gidi do hay thé gidi
mang. Cac 1y thuyét nay néu dugc luat héa thanh cac quy dinh s& lam co s&
bao vé tdi uu quyén cua ngudi ding trén nhiéu khia canh, dic biét 1a d6i
v6i cac quyeén tai san va quyén tai san gin véi nhan than ctia ngudi dung.

3.6 Két luan chwong 3

Chuong 3 nhan manh cic quyén lién quan dé bi xdm pham cuia nguoi
dung trong cac giao dich trén internet nay chinh 1a quyén riéng tu ddi véi
thong tin c4 nhan va quyén tai san dbi voi tai san ao. Tac gia ciing khac hoa
ngudi dung cudi trong thi truong Viét Nam véi nhitng didc tinh chiu sy anh
hudng ciia yéu té tim 1y va phuong thirc giao két, ngudi ding cudi khong
¢6 xu huéng quan tim dén cac noi dung dugc thé hién trong cac EULA, vi
vay cho théy su that bai cua cac quy dinh hién hanh vé bao vé quyén loi
ngudi dung mang va quy dinh bt budc trong hop dong theo mau. Tac gia
cho riang can tap trung hon vao trich nhiém giai thich thong tin cta nha
cung cép. Ngoai ra, EULA can phai duogc thiét ké nhu cac muc lua chon dé
ngudi dung c6 sy chii ¥ nhat dinh khi tién hanh giao két.

Trong bdi canh cua Viét Nam, c6 thé hoc hoi mé hinh ctia Han Quéc
va luat héa 1y thuyét cia Castronova va Balkin dé timg budc cong nhan va

quén ly loai tai san ddc biét nay.
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PHAN KET LUAN

Lay muc tiéu 1a nhan biét ban chat cia EULA va cac quyén can phai
dugc bao vé ciia ngudi dung cudi trong cac giao dich ¢6 lién quan dén hop
ddng cap quyén ngudi ding cudi (EULA), luan an di chirng minh dic diém
co ban ciia EULA 1a hop dong theo miu v&i mirc do rui ro cao ddi voi cac
quyén lién quan cia nguoi dung cudi, bao gém 1a quyén riéng tu d6i véi
thong tin ca nhan va quyén tai san ddi voi tai san ao.

Dé c6 thé danh gia dugc muc do phat trién cua phap luat Viét Nam
lién quan, tic gia da tong hop phap luat cia mot sb quoc gia vé bao vé
quyén nhan thin va quyén tai san ctia nguoi dung cudi trong méi trudng
internet. Tr d6 nhan thay, phap luat Viét Nam co ban da c6 co s¢ phap ly
nén tang dé bao vé cac quyén ctia ngudi dung cudi trong moi trudng mang.
Dic biét di co cac ché tai cho cac hanh vi 1am 16 thong tin hodc khong ap
dung cac bién phap bao mat can thiét dé bao vé nguoi dung. So véi kinh
nghiém qudc té 1a twong thich, mic du chua dat dén mic cao nhu cta
GDPR. Tuy nhién, phap luat Viét Nam no6i riéng va phép ludt cac nude trén
thé giGi noi chung van chua tim dugc giai phap thoa dang cho van dé lam
dung quyén riéng tu vé théng tin ca nhan cta nguoi dung. Boi két qua
nghién ciru cho thiy, ngudi ding cudi rat it quan tdm dén cac ndi dung
dugc thé hién trong cac EULA. Do d6, cac quy dinh hién hanh vé diéu
khodn hgp dong theo miu hay diéu khoan bét budc 1 chua dii dé bao vé
cho céc quyén cua ngudi ding cudi trong moi truong mang.

Vi véy, tac gia dé xuat co ché mic nhién cho cac giao dich c¢6 chira
EULA. Cu thé:

Thit nhat, Toa 4n va nha lam luat can thong nhat quan diém cong
nhan cac EULA 13 céc hop df”)ng, va cu thé hon la céc hop déng theo mau.

Trao cho Toa &4n quyén xem xét muc do bdo v€ quyén cia ngudi dung va
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can bang voi mirc d6 bao hd quyén sé hitu tri tué cia cac tic gia/ nha san
xuit chuong trinh phan mém, ung dung.

Thit hai, ludt can nhdn manh hon vai tro ctia cac bén trung gian va
d6i ngii tu van, can néu rd nghia vu bit budc cta nha san xuit chuong trinh
phan mém dbi voi trach nhiém giai thich va hd trg ngudi dung vé thong tin
san pham va dich vu.

Thit ba, buoc ngudi dung cudi phai cht y dén cac EULA thong qua
ap dung trinh bay EULA thanh cac muc lya chon. Ngoai ra, chiing ta c6 thé
tiép thu rong rdi quy dinh vé muc bao mat téi da luén dé & ché do “mic
nhién” dé trong truong hop nguoi dung cudi khong cha y thich hop van
dam bao dugc an toan thong tin cua chinh minh.

Thit tw, luat can nang cao hon trach nhiém va cic muc xir phat ddi
v6i hanh vi khong ap dung hodc da &p dung cac bién phap bao mat nhung
van lam 16 thong tin ciia nguoi ding mang, va bo sung thém trich nhiém
bdi thuong dan sy cua nha cung cép.

Cudi ciing, cong nhan quyén tai san dbi v6i tai san 4o hinh thanh tir
mang internet. Budc dau c6 thé theo huéng chi cong nhan tai san o dbi véi
nhitng chuong trinh c¢6 su dau tu, dong gop cong sirc cua ngudi dung nhu
mot phan cia chuong trinh phin mém, theo mo hinh ciia Castronova va
Balkin.

Tac gia hiéu rang, nhimg dé xuat trén chi méi 1a nhirg dinh hudng
ban dau giai quyét cho van dé ciia ngudi dung cudi. Tuy nhién, tic gia tin
rang cic huéng nay sé kha thi va can c6 nhiing nghién ctru sau hon dé phu

hop véi tinh phi bién gidi cia cac EULA./.



DANH MUC CAC CONG TRINH CONG BO KET QUA NGHIEN CUU
CUA LUAN AN TIEN Si
“BAO VE QUYEN CUA NGUOI DUNG TRONG HQP PONG CAP
QUYEN NGUOI DUNG CUOI”

Tdc gid: ThS. Nguyén Phan Phwong Tin

Stt | Tén cong trinh Niam | Tén tap chi, hoi nghi
cong | (vol, N, pp)
b6
1. Limitation of protecting IP rights | 2016 | Hoi thao qudc té vé S& hitu
relating to software and computer tri tué va thuong mai, PH
programs in EULA Kinh té lut
2. | Bao vé quyén tai san trong thé gioi | 2019 | Tap chi Phap luat va Phat
4o thong qua hop ddng cdp quyén trién s6 thang 9-10/2019,
nguoi dung cudi. Hudng tiép can ISSN 0866 — 7500.
cho phap luat Viét Nam.
3. | Ban chat phap 1y cua hop dong cép | 2020 | Tap chi Tai chinh, s thang
quyén ngudi ding cudi va hudng 6/2020 (731), ISSN 2615 —
tiép can cua phap luat bao vé ngudi 8973.
tiéu dung Viét Nam.
4, Su tht bai ctia diéu khoan bat bugc | 2020 | Tap chi Phap luat va Phat
trong hop dong cip quyén ngudi trién sé thang 11-12/2020,
ding cudi dbi véi viéc bao vé ISSN 0866-7500.
quyén riéng tu ciia ngudi dung.
5. | Mot sb bat cap cia phap luat Viét | 2021 | Tap chi Khoa hoc Phap 1y

Nam vé bdo v¢ quyén riéng tu cia
nguoi dung trong cac hop dong cap

quyén ngudi dung cuoi.

Vit  Nam. S6 02
(141)/2021. ISSN 1859 —
3879.




